United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals, District of Columbia 


APUIL TERM, 1905. 


No. 153J. 


344 


HENRY B. F. MAC EARL AND, HENRY L. WEST, AND 
JOHN BIDDLE, COMMISSIONERS OF THE DISTRICT 
OF COLUMBIA, APPELLANTS, 


vx. 


JOHN R. YOUNG, CLERK OF THE SUPREME COURT OF 

THE DISTRICT OF COLUMBIA. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


FILED MARCH 18, 1905. 










APRIL TERM, 1905. 


No. 1531. 


HENRY B. F. MACFARLAND, HENRY L. WEST, AND 
JOHN BIDDLE, COMMISSIONERS OF THE DISTRICT 
OF COLUMBIA, APPELLANTS, 


vs. 

JOHN R. YOUNG, CLERK OF THE SUPREME COURT OF 

THE DISTRICT OF COLUMBIA. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


INDEX. 

Original. Print. 


Caption. ... a 1 

Stipulation as to transcript. 1 1 

Ratification of report of Commissioners. 2 2 

Payment of commissions to clerk ordered. 4 3 

Motion to vacate order requiring payment of commissions to clerk. 5 

Motion to vacate order overruled. 6 

Appeal. 7 

Opinion of court. 8 

Docket entries. 12 8 

Clerk’s certificate. 14 9 


Judo & Detwbiler (Inc.), Printers, Washington, D. C., March 20, 1905. 


cb m 













In the Court of Appeals of the District of Columbia. 


Henry B. F. Macfarland, Henry L. West, and John ) 
Biddle, Commissioners of the District of Columbia, 
Appellants, 

vs. 

John R. Young, Clerk of the Supreme Court of the Dis¬ 
trict of Columbia. 


)■ No. 1531. 


a Supreme Court of the District of Columbia. 

In re The Condemnation op Land Necessary for a Plaza or 
Circle and New Streets in the District of Columbia. No. 
627, District Court. 

United States of America, I 
District of Columbia, j 33 ’ 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Stipulation for Preparation of Record. 

Filed February 23,1905. 

Jn the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re The Condemnation of Land Necessary for a Plaza or 
Circle and New Streets in the District of Columbia. No. 
627, District Court, Docket No. 2. 

It is hereby stipulated that the record for appeal in the above- 
entitled cause shall consist of the docket entries; the order of the 
court finally ratifying and confirming the report and award of the 
Commissioners, etc., and directing the payment of the damages 
awarded into the registry of the court; the order of December 29th, 
1904, requiring the payment of commissions to the clerk, by the 
District of Columbia; the motion of the Commissioners of the Dis-, 
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tricfc of Columbia asking the court to vacate said order of December 
29th, 1904; the order of the court overruling said motion, and the 
appeal of the Commissioners of the District of Columbia. 

It is further stipulated that any of the original papers filed in the 
cause may be referred to at the hearing of this case in the Court of 
Appeals, and may be treated by said Court of Appeals as though 
they were actually set out, in full, in the record. 

A. B. DUVALL, 

A. LEFTWICH SINCLAIR, 

Attorneys for the Petitioners. 
JOHN R. YOUNG, 

Clerk of the Supreme Court of the District of Columbia. 

2 Order Finally Ratifying Report. 

Filed December 12,1904. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In re The Condemnation op Land Necessary por a Plaza or 
Circle and New Streets in the District of Columbia. Dis¬ 
trict Court, No. 627. 

Upon motion of the Commissioners of the District of Columbia, 
petitioners in the above-entitled cause, it is, by the court, this 12tli 
day of December, A. D. 1904, 

Ordered: That the report and award of the commissioners here¬ 
tofore appointed to appraise the value of the respective interests of 
all persons concerned in the land mentioned and described in these 
proceedings, filed herein on the 30th day of November, A. D. 1904, 
be, and the same is hereby, in all respects, finally ratified and con¬ 
firmed, and the said land, together with the improvements thereon, 
is hereby condemned for a plaza, or circle, and new streets, in ac¬ 
cordance with the prayers of the petition filed herein. 

It is further ordered, that the several suras of monev at which the 
respective pieces or parcels of land, and the improvements thereon, 
are appraised in and by the said report and award of the said com¬ 
missioners, be forthwith paid into the registry of this court by the 
said petitioners, the said several sums of money to stand in the place 
of the respective pieces or parcels of land, and the improvements 
thereon, condemned, for the benefit of the respective parties who 
may be entitled thereto. 

3 And it is further ordered, that the compensation of Com¬ 
missioners William A. H. Church and Thomas W. Smith, for 

services rendered herein, be, and the same is hereby, fixed at the 
sum of seventy dollars ($70.00) each, or ten dollars ($10.00) a day, 
and. that the compensation of Commissioner Louis P. Shoemaker is 
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hereby fixed at fifty dollars ($50.00), lie having served but five (5) 
days. 

By the court, 

ASHLEY M. GOULD, Justice. 


We consent to the above order: 

RAYMOND A. HEISKELL, 

Att’y for George B. Clark. 

WOLF & ROSENBERG, 

Attorneys for James F. Creamer, Annie M. Feclitig. 
EDWARD L. GIES, 

Attorneys for the Persons Concerned in the Land 

Mentioned and Described in the Proceedings Herein. 

We consent to the confirmation of the award as above set forth and 
authorize Wolf & Rosenberg our attorneys to assent in our behalf. 

JAMES F. CREAMER, 

431 Delaware Ave. N. E. 
Mrs. JACOB L. FECHTIG, 

Nee Annie M. Shea, 4334 Delaware Ave. N. E. 


• 4 Supreme Court of the District of Columbia. 

Thursday, December 29th, 1904. 
Session resumed pursuant to adjournment. 

vi* 4? S' 

rf* ^ T | T' 'l' v* 

In re Condemnation op Square No. 682 for a Plaza to . Union 

Depot. No. 627, District Court. 

It is this 29th day of December, A. D. 1904, ordered that the Com¬ 
missioners of the District of Columbia pay John R. Young, clerk of 
said court, one hundred eighty-six and 21 /100 dollars ($180.21/100), 
his legal commission of 1 % upon the sum of eighteen thousand, six 
hundred twenty-one dollars ($18,621.00) deposited in the registry of 
this court on the 27th day of December, A. D. 1904, to pay for square 
686, Washington, D. C., in the above entitled cause. 

JOB BARNARD, Justice. 
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5 Motion to Vacate Order, &c. 

Filed January 19,1905. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

In re The Condemnation of Land Necessary for a Plaza or 
Circle and New Streets in the District of Columbia. Dis¬ 
trict Court, No. 627. 

And now come the Commissioners of the District of Columbia, the 
petitioners in the above-entitled cause, by their attorneys, and move 
the court to vacate and set aside the order passed herein on the 29th 
day of December, 1904, requiring the payment of certain commis¬ 
sions to the clerk, for the following reasons: 

First. Because the District of Columbia is not required by law to 
pay the said commissions; and 

Second. Because the said order was passed improvidently and 
without notice to the petitioners. 

A. B. DUVALL, 

A. LEFTWTCH SINCLAIR, 

Attorneys for Petitioners. 


6 Order Overruling Motion. 

Filed February 4,1905. 

In the Supreme Court of the District of Columbia. 

In re The Condemnation of Land Necessary for a Plaza or 
Circle and New Streets in the District of Columbia. Dis¬ 
trict Court, No. 627. 

Upon consideration of the motion of the District of Columbia, to 
vacate the order of the court of the 29th day of December, 1904, it 
is this 4th day of February, ordered that said motion be, and the 
same is hereby overruled with costs. 

JOB BARNARD, Justice . 
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7 Appeal of Petitioners. 

Filed February 14,1905. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

% 

In re Condemnation op Land Necessary for a Plaza or Cir¬ 
cle and New Streets in the District op Columbia. Dis¬ 
trict Court, No. 627. 

And now come the Commissioners of the District of Columbia, 
petitioners in the above-entitled cause, by their attorneys, and ap¬ 
peal to the Court of Appeals of the District of Columbia, from the 
order passed herein on the 4th day of February, A. D. 1905, over¬ 
ruling their motion to vacate the order of the court passed herein on 
the 29th day of December, A. D. 1904, requiring the payment of 
certain commissions to the clerk of this court. 

A. B. DUVALL, 

A. LEFTWICH SINCLAIR, 

Attorneys for Petitioners. 


8 Opinion. 

Filed March 2,1905. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Dis¬ 
trict Court. 

In the Matter of the Condemnation of Land Necessary for a 
Plaza or Circle and New Streets in the District of Colum¬ 
bia. #627, District Court. 

In this case the Commissioners of the District of Columbia filed a 
petition for the purpose of acquiring land by condemnation, for a 
plaza or circle, and new streets, at the intersection of Massachusetts 
avenue, and Delaware avenue, in the city of Washington, pursuant 
to acts of Cougress approved February 28, 1903, February 18, 1904, 
April 28,1904. 

In the petition, reference is made to chapter 15 of the Code of this 
District, which authorizes the petitioners to procure land by con¬ 
demnation for any municipal use, authorized by Congress, when¬ 
ever the same may be necessary. 

The court appointed appraisers, after citation, and all the neces¬ 
sary proceedings were had for the condemnation of the land de¬ 
sired. After the report of the appi’aisers had been filed, the same 
was ratified and confirmed, on motion of the Commissioners of the 
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District of Columbia; and in the same order, and on their motion, 
the several sums of mouey at which the respective pieces or parcels 
of land were appraised, was ordered to be paid into the registry of 
this court, to stand in the place of the said respective pieces of land ; 
and for the benefit of the respective parties entitled thereto. The 
said order also fixed the amount of compensation to be paid to the 
several appraisers. This order was consented to by the 

9 various owners of the property condemned, or by their attor¬ 
neys, as appears from the signatures annexed thereto. 

Under this order the money was paid into the registry of the court, 
and thereafter on the petition of the several owners, or parties en¬ 
titled to receive the said funds, orders were made directing the clerk 
to pay the specific amounts due to the several owners, or beneficiaries, 
to them or to their attorneys. The said orders were all consented 
to, as appears by the signature of the attorney for the District, an¬ 
nexed thereto. 

These payments were accordingly made by the clerk, thus ex¬ 
hausting the amount paid into the registry of the court, under the 
order above referred to. 

Thereafter at the suggestion of the clerk, an order was made by 
the court directing the Commissioners of the District of Columbia, to 
pay the costs accruing to the clerk by reason of the receipt aud de¬ 
posit in the registry of the court, of the said several sums of money, 
and the disbursement thereof to the several parties entitled thereto. 
This order was signed, without notice to the attorneys for the Dis¬ 
trict of Columbia; and thereafter the said attorneys came into court 
and filed a motion to vacate the said order, which motion was based 
upon the grounds that the District of Columbia was not required by 
law to pay the said commissions, and that the said order had been 
improvidentlv granted without notice. 

The court has considered this matter as if the argument had been 
made before the said order was passed, so that the only question it 
is now necessary to consider is that of the liability of the District 
of Columbia for the payment of said costs, under the facts above 
stated. 

10 The common-law rules of this court, numbers 89 and 90, 
provide for the deposit of moneys in the registry of the court, 

the account to be kept thereof by the clerk, and the manner of dis¬ 
bursing the same, all of which is to be in accordance with sections 
995, and 798, of the Revised Statutes of the United States. 

Section 1110 of the Code of this District fixing the amount of the 
fees which shall be paid to the clerk, provides that he shall receive 
one per centum of the amount so received, kept, and paid by him 
under the statute or order of the court. 

The whole question in this case, is, who shall pay the commission 
of 1% on the amount of moneys ordered to be deposited and dis¬ 
bursed,^under the circumstances, and the consent orders heretofore 
passed in this cause ? 

Chapter 15, of the Code referred to, appears to be silent on the 
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inatter of costs, but section 490 provides, that if the verdict of the 
jury is satisfactory to the Commissioners of the District, and is con - 
firmed by the court, then the said Commissioners shall pay the 
amount awarded by the jury out of the appropriation made there¬ 
for, or deposit the same in the same manner as directed in section 
486; and thereupon the land condemned shall become the property 
of the District. 

Section 486 referred to, authorizes the President in cases of con¬ 
demnation for the use of the United States, to cause payment to be 
made to the respective persons entitled, or in case any such persons 
are under disability or cannot be found, or neglect to receive the 
payment, to cause the money to be paid to them, to be deposited to 
their credit in the Treasury. Both of these sections seem to require 
the deposit of the full amount at which the land was appraised. 

The deposit in the Treasury under section 486, would not 
11 be attended by any costs under any statute to which the 
court’s attention has been called; so that if this were a con¬ 
demnation for the use of the United States, a question such as is 
presented here would not arise. 

Inasmuch, however, as the condemnation is asked for by the mu¬ 
nicipal corporation, known as the District of Columbia, and inas¬ 
much as that body or artificial person is authorized by law to sue 
and to be sued as a natural person, and inasmuch as the other costs 
in the case occasioned by this condemnation are properly taxable 
against it, the court can see no good reason or authority for requir¬ 
ing the individual owners of the land condemned to pay 1% of the 
amount found due to satisfy the lawful charge of the clerk, for re¬ 
ceiving and disbursing the money, on the motion of the District of 
Columbia. The District was relieved from the duty and responsi¬ 
bility of payment to the several owners, and it had the possession 
and benefit of the land, immediately on the deposit of the money in 
the registry of the court. 

The deposit, under the order above stated, made to the clerk, and 
kept, accounted for, and disbursed by him, as aforesaid, is not tech¬ 
nically a compliance with the authority given in section 490 of the 
Code, because that section only authorized a deposit directly in the 
Treasury of the United States, if the court understands the language 
used in said section 4S6. 

If the.clerk is to retain, out of that fund, 1 % then the District of 
Columbia is not paying to the several parties entitled, the amount 
awarded to them by the jury. 

I can see no good reason why the District of Columbia should not 
be required to pay this fee, the same as any other taxable costs in 
this case; and I am, therefore, of the opinion that the order sought 
to be vacated, was properly made, and the motion to vacate the 
same will be overruled. 


JOB BARNARD, Justice. 
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12 No. 627. 

Supreme Court of the District of Columbia, Holding a U. S. District 

Court for said District. 


Parties. 

Action. 

Libelant's proctor-. 

Square No. 682: 

For condemnation of land 

Condemnation for 

A. B. Duvall and 

for plaza. 

plaza, circle, and 

A. Leftwich Sin- 

new streets. 

clair. 



Claimant's proctor-. 
Wolf & Rosenberg. 


Date. 


Proceedings. 


Clerk's 

fees. 


1904. 


Aug. 

26 

27 

it 


Sep. 
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10 

Nov. 
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a 

25 
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tt 

it 

30 

Dec. 

12 


Deposit toward costs, $00.00, by--—. 

Petition for condemnation and Exhibit No. 1 tiled. 

Order for issuance of citations, publication, and hearing Sept. 

16, '04 &c. & 4 ctf. copies M. 9 p. 175.. 

Citation and 13 copies issued. 

44 ret’d served (as noted on writ) filed... 

Appearance of Annie M. Shea, Mrs. Jacob L. Fechtig, Jas. 

F. Creamer by Wolf & Rosenberg—precipe—filed. 

Hearing continued until Sept. 26, 1904 M. 4 p. 194. 

Proof of publication of order nisi 4 papers. 

Appearance of R. A. Heiskell for Geo. B. Clark & Walter H. 

Acker & Luke C. Strider, trustees... 

Order appointing Costanzo Cerimele guard . ad litem M. 4 

p. 197.:. 

Order appointing Albert A. Wilson, Thomas W. Smith & 

Louis P. Shoemaker cominis. M. 4 p. 197... 

Appearance of E. L. Gies for Costanza Cerimele, adm. & 

guard, ad litem O. B. 20 p. 168.... 

Order of Sept. 26—amended by substituting name of William 
A. H. Church in lieu of Albert A. Wilson excused by re¬ 
quest M. 4 p. 201. 

Costanzo Cerimele apptd. guard . ad litem for Madelena Spug- 

nardi, lunatic M. 4 p. 216. 

Instructions to Commissioners—filed . 

44 44 44 revising—filed. 

Spa . ad test, of Nov. 22,1904—ret'd served 4 behalf D, C. 

Spa . ad test . of Nov. 22 1904 behalf pet'r—issued. 

44 44 4 4 ret'd served (1).. 

Report and award of Commissioners &c.. ... 

4 4 4 4 44 44 4 4 4 4 confirmed M. 4 p. 

241 & copy. 

*[On margin in pencil:] 24.20. 


50 

1 40 
14 00 
25 

40 
40 
1 00 

40 

40 

70 

40 


70 

40 

25 

25 

50 

25 

25 

25 

1 50 * 






































JOHN R. YOUNG, CLERK, ETC. 


9 


Tate. 

Proceedings. 

Clerk’s 

fees. 

13 



1904. 

! 

i 

Dec. 27 

$18,621.00 deposited by Gomtn’rs Dist. of Cola, behalf of 



award..... .... 

25 

“ 28 

Allowance and payment of fund into court: Pet’n of Con- 



stanzo Cerimele.. ..... 

25 

u ti 

Order to pay Constanzo Cerimele et ah 24 p. —... 

40 

U ll 

“ “ “ Geo. B. Clark $7000—on parcel A. M. —p. —. 

40* 

u u 

“ “ “ Jno. F. Creamer $3087.00 on “ M. — p. —. 

40 

U It 

“ (t u Annie M. Fechtig $584.00 M. —p. —. 

40 

“ 29 

“ u “ clerk’s commissions $186.21 M. — p. —. 

40 

1905. 



Jan’y 14 

Allowance—to Madeline Spugnardi—Pet’n of comm’ee for 



iurat. 

50 

“ 19 

Comms. to clerk—Vacation of order—mo. by Comm’rs for... 

25 

Feb’y 4 

Motion overruled (to vacate order of Dec. 29 1904) M. 4 p. 



312. 

40 

“ 14 

Clerk’s commissions ; appeal by D. C. Comm’rs from order 



of Feb’y 4, 1905. .. 

25 

“ 23 

Designation of parts of record—filed (stipulation). 

25 

March 2 

Opinion; by Justice Job Barnard—declaring clerk’s comms.. 

00 

“ 2 

— chargeable to D. C. 

25 


*[On margin in pencil:] 25.50. 


14 Supreme Court of the District of Columbia. 

United States oe America, \ 

District of Columbia, J ss ‘ 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
13, inclusive, to be a true and correct transcript of the record, as per 
stipulation of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 627, District court, in re: the condem¬ 
nation of land necessary for a plaza, or circle, and new streets, in the 
District of Columbia, as the same remains upon the files and of rec¬ 
ord in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 17th day of March, A. D. 1905. 

JOHN R. YOUNG, Clerk 


Endorsed on cover: District of Columbia supreme court. No. 
1531. Henry B. F. Macfarland, Henry L. West, and John Biddle, 
Commissioners of the District of Columbia, appellants, vs. John R. 
Young, clerk of the supreme court of the District of Columbia. 
Court of Appeals, District of Columbia. Filed Mar. 18,1905. Henry 
W. Hodges, clerk. 
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IN THE 


Court of 


January Term. U'u.">, 
No. 1531. 


IIKXlxV 15. F. MACFAKLAXD. HENRY L. WEST, 
AND JOHN RIDDLE. COMMISSloXEES oF 
THE DISTRICT ()F CO LEMHI A. APPEL¬ 
LANTS, 


JOHN E. YOFNO. CLF.Elv OF THE SFPREME 
COFET OF THE DISTRICT OF COLFM1UA. 
APPELLEE. 


liliiEF FOR APPELLEE. 


JOHN RIDOUT, 








January Term, 1905. 


The District of Columbia'] 

v. I No. 1531. 

John R. Young, clerk. J 


BRIEF FOR APPELLEE. 

This record presents the question whether the ex¬ 
propriator or the owner should pay the clerk’s fees for 
receiving, keeping, and paying out money representing 
the just compensation for the land paid into the regis¬ 
try of the court with the assent of both parties. The 
right of the clerk to his fee is unquestioned. It is ex¬ 
pressly given by section 1110 of the Code in the fol¬ 
lowing language: 

Tor receiving, keeping, and paying out 
money in pursuance of any statute or order of 
court 1 per centum of the amount so received, 
kept, and paid. 

Rv the terms of the order the fund was paid into 
court to represent the land taken, and such payment 
was made to facilitate the prompt acquisition by the 
District of Columbia of the right to take possession of 
and use the land. 
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So soon then as, under this order, the fund was paid 
into court it, and the whole of it, became the property 
of the former owner of the land, being 1 the substitute 
for and the representative of the land. Bearing this 
vital proposition in mind, let ns consider who ought to 
pay the clerk’s fee. 

The exact question has not arisen in any appellate 
court, but in a very well-reasoned case, in which the 
underlying principle was discussed and decided, the 
Supreme Court of Indiana in the case of Consumers 
Gas Trust Company v. Harless et al. (131 Ind., 446) has 
sustained the following propositions: 

When the just compensation required by the Con¬ 
stitution has in the prescribed form been ascertained, 
the whole of that “just compensation” belongs to the 
owner just as before such payment the whole of his 
land belonged to him. If bv mutual consent or under 
the order of the court this sum so ascertained is paid 
into court, it passes into the registry either as such “ just 
compensation” or as an agreed substitute for the land. 

In either case the whole of the compensation or the 
substitute for the land belongs to the owner, and the 
court could no more take away part of the owner’s 
property and give it to the clerk than it could take 
away the whole and give it to someone else; the prin¬ 
ciple is precisely the same. The owner is entitled to 
all his land, and when in compliance with the consti¬ 
tutional mandate the land is changed into “ just com¬ 
pensation,” represented by money, the whole of that 
money likewise belongs to the owner of it. 
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Mr. Lewis in his work on Eminent Domain states 
the true principle governing payment of costs in con¬ 
demnation proceedings. The case cited and Mr. Lewis’s 
statement of the doctrine are set forth in Mr. Justice 
Gould’s opinion hereinafter referred to. 

If the appellant’s contention is upheld, then the 

owner will be forced to accept a less sum than has 

been judicially ascertained to be the just compensation 

* 

to which he is entitled. 

Upon principle, if part of the just compensation can 
thus be taken away, all of it might be, and thus the 
constitutional requirement could be, completely evaded 
and disobeyed. It is apparent upon this record that 
this payment into court was made at the instance of 
' and for the convenience of the appellant, and it comes 
with ill grace into this court asking that appellee’s fees 
should be paid by one who did not desire,’ and who was 
in no wise benefited by such payment into court. 

This precise question wherein a fee of 8997 was in¬ 
volved was decided by Mr. Justice Gould on the 31st 
day of December, 1903, in the case of the Baltimore 
and Ohio Railroad Company v. I)aish, and the conten¬ 
tion which the appellee makes here was sustained in 
the case and the railroad company was required to pay 
the fees. 
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Justice Gould’s opinion tiled in that case is as 
follows: 

Filed January 4, 1904. J. R. Young-, clerk. 

In the Supreme Court of the District of Colum¬ 
bia, holding- the District court. 


In the matter of the con-'' 
demnation by the Baltimore 
and Ohio Railroad Company 
of certain lands in George 
Truesdell’s subdivision of f 
Eckington, now known as 
George Truesdell’s addition 
to the city of Washington. 


No. 606, 
Doc. 


The appraisers in the cases of Henry N. Moss 
and 8. S. Daisli & Co., in the matter of the con¬ 
demnation by the Baltimore and Ohio Railroad 
)anv of certain lots of ground in Eeking- 

mi o o 

ton, having found the damages the said owners 
had sustained by the taking of their respective 
lands, returned their assessment to the clerk of 
the court, as provided by section 655, R. S., D. C. 
This assessment represented the value of the 
land, as found by the appraisers and, for the 
purpose of this opinion, must be taken as the fair 
value, the just compensation the owners were 
entitled to receive. Pursuant to the following- 
section (No. 656), the corporation paid “to the 
clerk of the court the amount thus assessed,” 
whereupon it was lawful for said corporation to 
hold the lands for its use. Section 1110 of the 
Code provides that the clerk of the court shall 
receive as fees “for receiving, keeping, and 
paying out money in pursuance of any statute 
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or order of court, one per centum of the amount 
so received, kept, and paid.” The question is, 
whether the amount the appraisers found the 
the landowners were entitled to receive for 
their land so taken shall be diminished by this 
item of the clerk’s costs, or whether the 1 per 
centum shall be paid b} r the corporation. 

No case was cited by counsel for either party 
in the oral argument or on the briefs which 
covers the question. But it seems to me that a 
consideration of the statute under which the 
condemnation was had leaves little doubt as to 
what should be mv decision. Following 1 the 
two sections above referred to is section 637, 


which provides that “the cost of the award shall 
be paid by such company, and on notice by 
any party interested and showing- said proceed¬ 
ings, the court may order the payment thereof 
and enforce such payment, bv execution.” 

"Wlmt, then, is “the cost of the award?” It 

can not be seriously- contended that the mere 

«/ 

finding of the appraisers is the “award” within 
the meaning of this section. That is merely 
one step in the proceedings. The clerk of the 
court is made, by the provision of the act, a 
part of the machinery by means of which 
the land is obtained by the corporation. Sec¬ 
tion 650 requires the latter to deposit with 
the clerk “a description of the rights and inter¬ 
ests intended to be appropriated” as I have 
already stated, section 655 provides that the 
appraisers shall return their assessment of dam¬ 
ages to the clerk of the court; and section 656, 
that “the corporation shall pay to said clerk 
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the amount thus assessed;” and then follows 
section 657, which provides that the cost of the 
award shall be paid by such company. Can 
there be any doubt but that the fee of the clerk 
for filing- the description of the rights and inter¬ 
ests intended to be appropriated required by 
section 650 and which must precede even the 
appointment of the appraisers, is a proper cost 
of the award, to be paid by the company? Or 
that his fee for filing their assessment of dam¬ 
ages, under section 655, is a proper cost of the 
award? Then, upon what, theory can it be 
contended that the costs shall stop there, and" 
that a fee, to which by law the clerk is entitled, 
for a subsequent step in the same proceeding, 
shall be paid by the party whose land is taken? 
The framer of the statute must be presumed to 
have known that the payment of money into 
the hands of the clerk of the court and its dis¬ 
bursement by him involved the payment of a 
fee to the clerk; and it is significant that the 
section in which lie provides that this step may 
be taken by the company is immediately fol¬ 
lowed by the section which provides that the 
company shall pay the costs. 

Therefore, upon the face of these several sec¬ 
tions, construed together, I am of the opinion 
that the clerk’s poundage should be paid by the 
company as a part of the costs. 

In this connection, the language of Chief 
Justice Marshall, in Peyton v. Brooke (3 Cranch, 
376), wdiile not directly applicable to the ques¬ 
tion involved here, is somewhat significant: 
“The judgment is for costs, generally; which 



includes all the costs belonging to the suit, 
whether prior or subsequent to the rendition of 
judgment. If new costs accrue, the judgment 
opens to receive them.” 

While I am satisfied to rest my opinion upon 
the foregoing reasons, there is another view of 
the matter which leads me to the same conclu¬ 
sion. In Consumers Gas Trust Co. v. Harless et 
al. , decided by the Supreme Court of Indiana in 
1892 (15 L. R. A., 505), the court said: “The 
money in this case when paid into court, if the 
appellees were satisfied with the assessment, 
represented the land appropriated and at once be¬ 
came the property of the appellees. Such being 
the case, the direction of the appellant not to 
pay it to the appellees was a direction the clerk 
of the court could not heed, and amounted to 
nothing.” So, in this case, upon what theory 
could the clerk of the court diminish the 
amount which stood for the land of the owners, 
appropriated by the company ? The appraisers 
found that the land owners were entitled to 

receive the amounts which they returned to the 

* > 

clerk. The company could have paid the 
amounts directly to the owners. Having exer- 
cised its option, given by section 656, to pay 
the sums into court, to diminish them by any 
cost or charge so that the owners would receive 
less than the amount awarded them, seems to 
me to deprive them of just compensation for 
their land taken, as said compensation was 
found by the appraisers. 

On this broader ground I entirely agree with 
Mr. Lewis, in his work on Eminent Domain 
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(par. 559), who says, in speaking of the ques¬ 
tion of costs: “It seems to us that courts 
should be guided by the following principles 
and considerations in the matter: By the Con¬ 
stitution the owner is entitled to just compen¬ 
sation for his property taken for public use. 
He is entitled to receive the compensation be¬ 
fore the property is taken or his possession dis¬ 
turbed. If the parties can not agree upon the 
amount, it must be ascertained in the manner 
provided by law. As the property can not be 
taken until the compensation is paid, and as it 
can not be paid until it is ascertained, the duty 
of ascertaining the amount is necessarily cast 
upon the party seeking to condemn the prop¬ 
erty, and he should pay all the expenses which 
attach to the process.” 

Ashley M. Gould, Justice. 

It might well be contended by appellee that this 
decision establishes a rule of which the parties were 
bouiid to take notice and in reference to which both 
parties acted in making this payment into court. 

The reasoning of the opinion of Mr. Justice Barnard 
in the present case (Record, pp. 5, 6, 7) is also unan¬ 
swerable. The statutory provisions are sections 483 
to 491, chapter 15, of the code. 

For the information of the court the petition and 
award and certain orders made in the cause have been 
printed in an appendix to this brief. These orders 
show that the whole fund has been paid to the owners 
on orders consented to by the counsel for appellant so 
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that by the act of and with the written consent of coun¬ 
sel for appellant the appellee has paid out all the fund, 
evidently relying upon the liability of the appellant 
for his fees, upon the faith of the appellant’s counsel’s 
written consent to orders which could not have been 
passed on any other theory than payment of the fee by 
the appellant. 

To refuse now to recognize this liability is not only 
not supported by the law, but is against the plainest 
and most thoroughly well-settled principles of natural 
justice. 

Indeed, the appellee submits with great confidence 
that the appellant by its consent to said orders is 
estopped to deny its liability for said costs. 

Upon the whole it is respectfully submitted that the 
decree below was right and should be affirmed. 

John Ridout, 
Attorney for Appellee. 


25150—05 
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Appendix to appellee’s brief in 1531, January term, 1905. 

Iii the Court of Appeals of the District of Columbia. 

Filed August 26, 1904, J. R. Young', clerk. In the 
Supreme Court of the District of Columbia, holding 
a District Court. 


In re 

The condemnation of land nec- 


essaiy for a plaza, or circle, and 
new streets in the District of 


> 


District Court, No. 
627. 


Columbia. 


The petition of Henry B. F. Macfarland, Henry L. 
West, and John Biddle respectfully represents: 

1. That they are the Commissioners of the District 
of Columbia, and file this petition for the purpose of 
acquiring the land hereinafter mentioned, by condem¬ 
nation, for a plaza, or circle, and new streets at the inter¬ 
section of Massachusetts avenue and Delaware avenue, 
in the District of Columbia, pursuant to the provisions 
of three certain acts of Congress approved, respectively, 
February 28, 1903, February 18, 1904, and April 28, 
1904. 


2. That by the provisions of Chapter XV of the 
Code of Law for the District of Columbia the Commis¬ 
sioners of said District are authorized to procure land 
for any municipal use authorized by Congress, and to 
acquire the same by condemnation under judical proc¬ 
ess whenever it is necessary for them to do so. 

3. That in the judgment of your petitioners it is nec¬ 
essary to procure for the use of the District of Colum- 
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bia the following land in tlie District of Columbia, in 
fee simple, for a plaza or circle and new streets, viz: 

(a) Lot lettered D and the south 6.66 feet of lot let¬ 
tered E and the north 6.67 feet of lot lettered F in 
M. C. Lutterell’s subdivision of original lot numbered 
five (5) in square No. 682, as per plat recorded in the 
office of the surveyor for the District of Columbia in 
Liber R. W. at folio 60. 

(/;) The north 13.34 feet front on Delaware avenue 
by full depth thereof of lot lettered E in M. C. Lut- 
trell’s subdivision in square No. 682, as per plat re¬ 
corded in the office of the surveyor for the District of 
Columbia in Liber R. W. at folio 60. 

(c) The south 13.33 feet front by full depth of lot let¬ 
tered F in M. C. Luttrell’s subdivision in square No. 
682, as per plat recorded in the office of the surveyor 
for the District of Columbia in Liber R. W. at folio 60. 


(f l) Lot lettered G in M. C, Luttrell’s subdivision of 
original lot five (5) in square No. 682, as per plat re- 



t/ 


Columbia in Liber R. W. at folio 60. 


4. That your petitioners have endeavored to acquire 
the said land by purchase from the owners thereof, 
but can not obtain the same at a price satisfactory to 
your petitioners. 


5. That a plat or map of the land necessary to be 
condemned for the purposes aforesaid is hereto annexed, 
as part hereof, and marked “Exhibit, D. C., No. 1.” 


6. That the names 


and residences of the owners of 


said land, and of other persons interested therein, so 
far as the same can be ascertained by your petitioners, 


are as follows, to wit: 

George B. Clark; Walter H. Acker and Luke C. 
Stridor, trustees; Annie 31. Shea, Mrs. Jacob L. Fecli- 
tig, Joseph R. Kdson, and Charles B. Bailey, trustees; 
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The Equitable Cooperative Building Association, James 
F. Creamer, Contanzo Spugnardi (infant), Madelena 
Spuguardi (lunatic), and Constanzo Berimele, admin¬ 
istrator of the estate of- Laborio Spugnardi, all of whom 
reside in the District of Columbia; and Sarah P. Peck, 
whose place of residence is unknown. 

The premises considered, your petitioners pray as 
follows: 

First. That the persons mentioned in paragraph six 
(6) of this petition, and all other persons interested 
therein, may be cited to appear in this court at a time 
to be fixed by this court to answer this petition. 

Second That the land particularly described in para¬ 
graph three (3) of this petition, in fee simple, be con¬ 
demned for a plaza or circle and new streets. 

Third. That the court appoint three capable and 
disinterested commissioners to appraise the value of 
the respective interests of all persons concerned in 
said land to be taken for the purpose aforesaid, and 
under such regulations as to notice and hearing as may 
seem meet. 

Fourth. And that such other proceedings may be 
taken and such orders may be made in the premises 
as the nature of the case may require. 

Henry B. F. Macfarland, 

John Biddle, 

Commissioners , D. C. 

A. B. Duvall, 

A. Leftwich Sinclair, 

Attorneys for Petitioners. 
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District of Columbia, ss: 

Personally appears Henry B. F. Macfarland, who, 
upon oatli, says that he is president of the Board of 
Commissioners of the District of Columbia, whose fore¬ 
going petition he has read, and that the facts therein 
stated are true to the best of his knowledge and belief. 

Henry B. F. Macfarland. 

Subscribed and sworn to before me this 25th day of 
. August, A. D. 1904. 

[seal.] William Tindall, 

Notary Public , -District of Columbia. 


Report and award of commissioners, filed November 

30, 1904. 

In the Supreme Court of the District of Columbia, 

holding a District Court. 

In re ] 

The condemnation of land neces- [ District Court, 
sary for a plaza or circle and new f No. 627. 
streets in the District of Columbia, j 

The undersigned, heretofore appointed commissioners 
by this honorable court to appraise the value of the 
respective interests of all persons concerned in the land 
and premises mentioned and described in the petition 
filed in the above-entitled cause, respectfully show to 
the court: 

1. That after being duly sworn by the court for the 
proper performance of our duty, we examined the land 
and premises hereinafter described, and thereafter, at 
the United States court-house in the city of Washing¬ 
ton, District of Columbia, after due notice to all per¬ 
sons interested, we heard the testimony of witnesses 
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produced in behalf of the parties in interest; and upon 
our personal examination aforesaid, and the testimony 
aforesaid, we estimate, determine, and appraise the 
value of the respective interests of all persons concerned 
in the aforesaid land and premises to be as follows: 

(a) Lot lettered D and the south 6.66 feet of lot 
lettered E and the north 6.67 feet of lot lettered 


F in M. C. Luttrell’s subdivision of original lot num¬ 
bered five (5) in square numbered 682, as per 
plat recorded in the office of the surveyor for the Dis¬ 
trict of Columbia in Liber E. W., at folio 60, includ¬ 
ing the improvements thereon, George B. Clark, owner, 
seven thousand (7,000) dollars. 

(b) The north 13.34 feet front on Delaware avenue 
by full depth thereof of lot lettered E in M. C. Luttrell’s 
subdivision in square numbered 682, as per plat recorded 
in the office of the surveyor for the District of Colum¬ 


bia in Liber R. W., at folio 60, including the improve¬ 
ments thereon, Annie jVL Shea, owner, thirty-five 
hundred and eighty-four dollars. 

(c) The south 13.33 feet front by the full depth of 
lot lettered F in M. C. Luttrell’s subdivision in square 
numbered 682, as per plat recorded in the office of 
the surveyor for the District of Columbia in Liber 
R. W., at folio 60, including the improvements thereon, 
James F. Creamer, owner, three thousand and eighty- 
seven (3,08 7) dollars. 

(d) Lot lettered G in M. C. Luttrell’s subdivision of 
original lot five (5) in square numbered 682, as per 
plat recorded in the office of the surveyor for the Dis¬ 
trict of Columbia in Liber R. W. at folio 60, including 
the improvements thereon, Constanzo Spugnardi, owner, 
four thousand nine hundred and fifty (4,950) dollars. 


15 


In testimony whereof we ha ve hereunto set our hands 
and seals this 28th day of November, A. D. 1904. 

Thos. W. Smith. [seal.] 

W. A. H. Church. [seal.] 

Louis P. Shoemaker, [seal.] 

Commissioners. 


Filed December 28, 1904, J. R. Young, clerk. 

In the Supreme Court of the District of Columbia, 
holding a special term as a District Court of the 
United States for the District of Columbia. 


In re 


Condemnation of Square No. 682 
in the city of Washington, Dis¬ 
trict of Columbia. 


I No. 627, District 
| Court. Docket 2. 


On application in that behalf made, and it appear¬ 
ing to the court that the sum of thirty-five hundred 
and eighty-four dollars (83,584) has been deposited in 
the registry of the court, the same being the amount 
of the appraisement herein of property known and dis¬ 
tinguished as the north thirteen and thirty-four hun¬ 
dredths (13^) feet front on Delaware avenue by full 
depth thereof of lot lettered E in M. C. Luttrell’s sub¬ 
division in square numbered six hundred and eighty- 
two (682) as per plat recorded in the office of the sur¬ 
veyor for the District of Columbia, in Liber R. W. at 
folio 60; and it further appearing that Annie M. Shea, 
now Annie M. Fechtig, is the owner of said property, 
and that said appraisement is payable as hereinafter 
set forth, it is thereupon by the court (the District of 
Columbia assenting thereto, as evidenced by endorse¬ 
ment hereon) this 28th day-of December, A. D. 1904, 
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Ordered , That the clerk of the court be, and he is 
hereby, authorized and directed, out of the moneys so 
deposited in the registry as aforesaid, to pay unto 
Messrs. Wolf & Rosenberg, attorneys of record of the 
owner aforesaid, the sum of thirty-five hundred and 
eig’lity-four dollars (S3,584), in full payment for tlie 
said property in accordance with said appraisement. 

Ashley M. Gould, Justice . 

Consented to— 

A. Leftwich Sinclair, 

Attorney for the District of Columbia. 


Filed December 28, 1904, J. R. Young, clerk. 

In the Supreme Court of the District of Columbia, 
holding a special term as a District Court of the 
United States for the District of Columbia. 


In re 

Condemnation of square No. 682 
in the city of Washington, Dis¬ 
trict of Columbia. 






j 


No. 627, District 
Court.. Docket 2. 


On application in that behalf made, and it appearing 
to the court that the sum of three thousand eighty- 
seven dollars (83,087) has been deposited in the regis¬ 
try of the court, the same being the amount of the ap¬ 
praisement herein of property known and distinguished 
as the south thirteen and thirty-three one-hundredths 
(13 rV,- 0 ) feet front by the full depth of lot lettered F in 
M. C. Luttrell’s subdivision in square numbered six 
hundred and eighty-two (682) as per plat recorded in 
the office of the surveyor for the District of Columbia 
in Liber R. W., at folio 60; and it further appearing 
that James F. Craemer is the owner of said property, 
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and that said appraisement is payable as hereinafter 
*t forth, it is thereupon by the court (the District of 
Columbia assenting thereto as evidenced by endorse¬ 
ment hereon) this 28th day of December, A. D. 1904, 
Ordered , That the clerk of the court be, and he is 
hereby, authorized and directed, out of the moneys so 
deposited in the registry, as aforesaid, to pay unto 
Messrs. Wolf & Rosenberg, attorneys of record of the 
owner aforesaid, the sum of three thousand eighty-seven 
dollars (83,087), in full payment for the said property 
in accordance with said appraisement. 

Ashley M. Gould, Justice. 

Consented to— 

A. Leftwich Sinclair, 

Attorney for the District of Columbia. 


Filed December 28, 1904, J. R. Young, clerk. 

[n the Supreme Court of the District of Columbia, hold¬ 
ing a special term as a District Court of the United 
States, for the District of Columbia. 


In re 


The condemnation of land neces- | 
sary for a plaza or circle and new 
streets in the District of Columbia. 


District Court, 
No. 627. 


Upon application in that behalf made by Costanzo 
Cerimele, and upon consideration of his petition filed 
herein upon the 28th day of December, A. D. 1904; 
and it appearing to the court that the sum of forty-nine 
hundred and fifty dollars (84,950.00) has been depos¬ 
ited in the registry of the court, the same being the 
amount of the appraisement herein of the certain real 
estate and premises designated as lot G, in square six 
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hundred and eighty-two (682); and it further appear¬ 
ing that one Liborio Spugnardi died seized and. pos¬ 
sessed of the said parcel of real estate, and that his 
only heir, Costanzo Spugnardi, an infant, and his widow, 
Madelina Spugnardi, are entitled to the said fund of 
forty-nine hundred and fifty dollars ($4,950.00), and 
that said appraisement is payable as hereinafter set 
forth: 

It is thereupon by the court (and the District of 
Columbia consenting thereto, as evidenced by en¬ 
dorsement hereon), this 29th day of December A. D., 
1904, ordered that the clerk of the court be, and 
he hereby is, authorized and directed to pay in full 
payment of all claims and charges on said fund, as 
prayed in the said petition of Costanzo Cerimele, the 
following sums, viz, to said Costanzo Cerimele, sixty- 
five dollars and seven cents ($65.07); to Edward L. 
Gies, one hundred dollars ($100.00); to William G. 
Dunne, fifteen dollars ($15.00); to II. 0. Allen, fifteen 
dollars ($15.00); to James 1). Burn, ten dollars 
($10.00). And the clerk of the court is further di¬ 
rected to pay to the said Costanzo Cerimele, as guard¬ 
ian for Costanzo Spugnardi, seven-eighths (§tlis) of 
the remainder, or the sum of forty-one hundred and 
fifty-one dollars and eighty-one cents ($4,151.81), in 
full payment of the amount of the share of the said 
infant Costanzo Spugnardi of the appraisement of said 
parcel G, in square six hundred and eighty-two (682). 

Ashley M. Gould, Justice. 

Consented to— 

A. Leftwich Sinclair, 

Attorney for the District of Columbia. 
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[Form No. 1.] 

Order authorizing payment on parcel No. A. 

Filed December 28, 1904. J. R. Young', clerk. 

In the Supreme Court of the District of Columbia, 
holding a special term as a District Court of the 
United States for the District of Columbia. 


In re 

Condemnation of Square No. 682, 
in the city of Washington, District 
of Columbia, etc. 






No. 627, District 
Court. Docket 2. 


Upon application in that behalf made, and it appear¬ 
ing to the court that the sum of $7,000 has been de¬ 
posited in the registry of court, the same being the 
amount of the appraisement herein of the certain real 
estate and premises designated as parcel No. A; audit 
further appearing that George B. Clark is the owner 
of said parcel, and that said appraisement is payable 
as hereinafter set forth, it is thereupon by the court 
(the District of Columbia consenting thereto, as evi¬ 
denced by indorsement hereon) this 28th dav of De- 
cember, A. 1). 1904, 

Ordered , That the clerk of the court be, and he hereby 
is, authorized and directed, out of the moneys so de- 
posited in the registry as aforesaid, to pay to George 
B.' Clark, or his attorney of record, Raymond A. Heis- 
kell, as such owner aforesaid, the sum of ($7,000.00) 
seven thousand dollars, in full payment of the amount 
of his share of the appraisement herein*of said parcel. 
No. A. 

Job Barnard, Justice . 

Consented to— 

A. Leftwich Sinclair, 

Attorney for the District of Columbia. 
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[Form No. ].] 

Order authorizing payment on parceWJo. G. 

Filed January 14, 1905, J. R. Young, clerk. In the • 
Supreme Court of the District of Columbia, holding 
a special term as a District Court of the United States 
for the District of Columbia. 


In re 


Condemnation of square No. 682, 
'in the city of Washington, District 
of Columbia. 


No. 627, District 
Court, Docket 2. 


Upon application in that behalf made, and it appear¬ 
ing to the court that the sum of (8593.12) five hundred 
and ninety-three dollars and twelve cents has been 
deposited in the registry of court, the same being a 
part of-the amount of the appraisement herein of the 
certain real estate and premises designated as parcel G-; 
and it further appearing that Madelina Spugnardi, a 
lunatic, is one of the owners of said parcel, and that 
said appraisement is payable as hereinafter set forth, it 
is, thereupon, by the court (the District of Columbia 
consenting thereto, as evidenced bv indorsement 
hereon), this 14th day of January, A. D. 1905. 


Ordered, that the clerk of the court be, and lie 
hereby is, authorized and directed, out of the -moneys 
so deposited in the registry as aforesaid, to pay to 
Edward L. Gies, committee for said Madelina Spug¬ 
nardi as such owner aforesaid, the sum of (8593.12) 
fiye hundred and ninety-three dollars and twelve cents 
in full payment of the amount of her share of the 
appraisement herein of said parcel G. 

Jon Barnard, Justice. 

Consented to— 

A. Leftwich Sinclair, 

Attorney for the Commissioners 

of the District of Columbia. 


O 









